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OPI NI ON

Prior to seekingrelief under the Bankruptcy Code, debtor operated
a busi ness known as Fast License Service Corporationin Fairnmont Cty,
I11inois. The corporationwas responsible for, anmong ot her things, the
collection of registrationand|icense fees, whichwerethenrentted
to the Secretary of State. In order to operate this
busi ness, debtor was required by state lawto obtain arenittance
agent's bond i n the anount of $10, 000. 00. Transanerica | nsurance
Conpany, as surety, periodicallyissuedthe bonds, which were cosi gned
by debtor and attorney Robert Mays. Attorney Mays al so execut ed

various indemity agreenents, in which he agreed to indemify



Transanerica

for any | osses it m ght sustainas aresult of having issued the bonds.
The i ndemmi ty agr eenent dat ed Cct ober 21, 1985 was al so si gned by Betty
Mays, Robert Mays's wife. |n Decenber 1987, Transanerica was notified
by the Il linois Departnent of Revenue t hat debt or had i ssued a nunber
of checks for insufficient funds. Apparently, debtor continuedto
i ssue checks for insufficient funds and/or failed to pay title,
registration, and tax fees for a period of tine thereafter. As a
result, Transamerica was required to pay, and did in fact pay,
$9,615.48 tothe State of Illinois during 1988. The foll owi ng events
ensued.

On May 13, 1988, attorney Robert Mays filed a chapter 13 petition
on debtor's behalf and continued to represent debtor during the
pendency of the chapter 13 proceedi ng. The petition was signed by both
debt or and Mays. Transanerica was |isted as an unsecured creditor, to
t he extent of $1,077.00, in debtor's schedul es.? However, neither
Robert Mays nor Betty Mays were | i sted as cosi gnors on the debt owed
Transaneri ca. 2

In October 1988, with the consent of Robert Mays and Mary
Ki emel , debtor's guardi an, Donal d Hof f man was substituted as the

att orney of record for debtor. On Novenber 17, 1988, debtor's chapter

IOf the $9,615.48 paid by Transanerica to the State of Illinois,
$7,203.98 was paid after debtor filed his chapter 13 case, but prior
to conversion to a chapter 7.

2Question 13 on the Chapter 13 Statenent asks, "Are any other
persons |iable, as cosignors, guarantors, or in any other manner, on
any of the debts of either of you or is either of you so |liable on
the debts of others?" Debtor's response was "No."
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13 case was converted to a chapter 7 proceedi ng. Anotice scheduling
the 341 meeting of creditors was nailed by the Clerk's officeto al
creditors on Novenber 22, 1988. The notice al so provided that all
conpl ai nts obj ecting to discharge or di schargeability nmust be fil ed by
February 13, 1989, and that all proofs of clai mnust be fil ed by March
13, 1989.2% On Decenber 5, 1988, debtor fil ed anended schedul es. Robert
Mays was | i st ed as an unsecured creditor tothe extent of $6, 200. 00
(apparently for sonme personal |oans). Transanerica's debt was
reschedul ed i n t he ambunt of $9, 615. 48, and Robert Mays was | i sted as
a "codebtor"” on the debt owed Transaneri ca--Betty Mays was not. On
Decenber 6, 1988, Robert Mays fil ed a proof of clai minthe amount of
$6, 200. 00. The chapter 7 trustee subsequently filed a no asset report
and an order of discharge was entered on April 11, 1989.

On or about February 11, 1991, Transanericafiledasuit instate
court agai nst Robert and Betty Mays seeki ng i ndemificationfor the
funds paid by Transanericatothe State of Illinois. Robert and Betty
Mays thenfiled athird-party conpl ai nt agai nst debtor, based on an
i npliedcontract of i ndemmity, requesting that debtor be orderedto
i ndemi fy t hemf or any judgnent awar ded Transaneri ca. Transamerica's

suit agai nst Robert and Betty Mays, as well as the third-party

3Al t hough Donal d Hof fman had al ready been substituted as
debtor's attorney, Robert Mays was |isted as debtor's attorney on the
341 notice. The "certificate of service" stanped by the Clerk's
office on the back of the notice indicates that it was mailed to
"debtor's attorney." The Court therefore assumes that Robert Mays
received a copy of this notice. This assunption, however, is not
determ native of the Court's decision today since the evidence
ot herwi se establishes that Mays had actual know edge of debtor's
chapter 7 proceeding.



conplaint, are still pending in state court.

On February 26, 1992, debtor filed a notion to reopen his
bankrupt cy case to add Robert and Betty Mays as creditors. The Court
al | owed t he notion over objections filed by the Mayses. On appeal, the
District Court affirmed the Court's order allow ng the case to be
reopened. The matter was t hen appeal ed to the Seventh G rcuit Court of
Appeal s--oral argunments have si nce been heard by t hat Court, but no
deci si on has yet been rendered.

Inthe nmeantime, two adversary cases were filed. On April 20,
1992, Robert and Betty Mays filed a conplaint under 11 U S.C. 8§
523(a) (4) (Adversary No. 92-3036), all egi ng that debtor viol ated his
fiduciary obligationtoplaintiffs by failingto performhis duties as
remttance agent in an honest, truthful and trustworthy manner, and
that as a result, the debt owed by debtor to plaintiffs (for
i ndemmi fication) i s nondi schargeabl e. Debtor has filed a notion for
summary j udgment, contendi ng that the conpl aint was not tinmely fil ed,
and further contendi ng that Robert Mays had noti ce and know edge of
debtor's chapter 7caseintinetofile adischargeability conplaint.
Debtor's nmotion for sunmary judgnent is directed to Robert Mays only.

On Decenber 23, 1992, Betty Mays fil ed a conpl ai nt under 11 U. S. C.
§ 523(a)(3) (Adversary No. 92-3079), alleging that because she di d not
have noti ce or know edge of debtor's bankruptcy case, the debt owed by
debtor to her (for i ndemification) i s nondi schargeable. Both parties
have filed notions for summary judgnent. The notions for summary
judgnment in each case are now before the Court for disposition.

Adversary No. 92-3036
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Robert and Betty Mays have filed a conpl ai nt agai nst debt or
pursuant to section 523(a) (4) of the Bankruptcy Code.* Debt or argues
that the conplaint is untinely. Section 523(c) provides that "the
debt or shal | be di scharged froma debt of a ki nd specified in paragraph
(2), (4), or (6) ... unless, onrequest of the creditor to whomsuch
debt i s owed, and after notice and a hearing, the court determ nes such
debt to be excepted fromdischarge.... 11 U S.C. 8§ 523(c). More
i nportantly, conplaints filed pursuant to any one of those subsecti ons
must befiledwithinthe strict tinelimt established by Bankruptcy
Rul e 4007(c), which provides:

A conpl aint to determ ne the di schargeability of

any debt pursuant to 8523(c) of the Code shall be

filednot | ater than 60 days follow ngthe first

date set for the nmeeting of creditors held

pursuant to 8341(a).... On notion of any party in

interest, after hearing onnotice, the court may

for cause extend the tine fixed under this

subdi vi si on. The noti on shall be made before the

time has expired.
Bankr. R 4007(c). The Court cannot extend the time within whicha
523(c) conpl aint may be fil ed unl ess t he notion for extension of tine
is filed before the original deadline has expired. See Bankr.R
9006(b) (3).5°

I nthe present case, the debt owed Robert and Betty Mays (based on

their third-party conplaint) was not listed in debtor's original

4Section 523(a)(4) provides that a debt is nondischargeable if
obt ai ned through "fraud or defalcation while acting in a fiduciary
capacity, enbezzlenment or larceny.” 11 U.S.C. § 523(a)(4).

SRul e 9006(b)(3) provides, "The court may enlarge the tinme for
t aki ng action under Rules ... 4007(c) ... only to the extent and
under the conditions stated in those rules.”™ Bankr.R 9006(b)(3).
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schedul es nor inthe anended schedul es that were filed shortly after
t he case was converted to a chapter 7. Debtor, however, contends t hat
under section 523(a)(3), Robert Mays had noti ce and knowl edge of t he
chapter 7 proceeding in tine to file a conplaint objecting to
di schargeability. Section 523(a)(3) provides, in relevant part:

(a) Adischarge under section 727 ... does not
di scharge an i ndi vi dual debtor fromany debt....

(3) neither listed nor schedul ed under secti on

521(1) of thistitle, withthe nane, if known to

t he debtor, of the creditor towhomsuch debt is

owed, intime to permt....

(B) if such debt is of a kind specified in

par agraph (2), (4), or (6) of this subsection,

timely filing of a proof of claimand tinely

request for a determ nation of dischargeability

of such debt under one of such paragraphs, unl ess

such credi tor had notice or actual know edge of

the case in tinme for such tinely filing and

request....
11 U.S.C. §8 523(a)(3)(B). Clearly, Robert Mays had know edge of
debtor's chapter 7 proceedingintinmetofile aconplaint under section
523 (a) (4)--his know edge i s evi denced by t he proof of claimhe filed
on Decenber 6, 1988, two nonths prior to the deadline for filing
di schargeability conplaints.® Inlight of this fact, Mays cannot assert
an obj ectionto dischargeability of debt at this | ate date. He was
requiredtofile his conplaint inatinely nmanner and fail edto do so.

Nonet hel ess, Mays argues that the conpl aint is predi cated onthe

anended statenent of creditors filed April 13, 1992 in debtor's

reopened bankruptcy case, and that the tinme period for filing

6l ndeed, Robert Mays does not dispute that he had notice and
know edge of debtor's chapter 7 case.
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di schargeabi lity conpl ai nts was "reopened” or "extended" as to t hose
newly listedcreditors. H s argunent has no nerit. Reopening a case
tolist acreditor does not extend thetine to file conplaints to
determ ne di schargeability. Either the creditor had actual, tinely
notice of the [case] or he didn't. Anmendi ng the schedul es will not

change that.” Inre Mendiola, 99 B.R 864, 868 (Bankr. N.D. 1l1. 1989)

(citinglnre Karam tsos, 88 B. R 122, 123 (Bankr. S.D. Tex. 1988)).

See also In re Thi bodeau, 136 B.R 7, 9-10 (Bankr. D. Mass. 1992).

Any argunment by Robert Mays that he was not requiredtofile a
conpl ai nt objectingtodischargeability until the "exi stence" of the
debt became "known" is |ikewi se w thout nerit.’ Transanerica' s debt was
listedindebtor's chapter 13 schedul es (whi ch were prepared by Mays)
and i n debtor's chapter 7 schedul es. Robert Mays was |listed as a
"codebtor” onthis debt inthe chapter 7 proceedi ng. He shoul d have
real i zed that debtor's liability to Transameri ca woul d be di schar ged
and that as aresult, he would be liablefor the entire i ndebtedness.

See Inre McCrady, 23 B.R 193 (Bankr. WD. Ky. 1982) (codebtor of

bankruptcy petitioner, with actual notice of bankruptcy case and after
di scharge had been entered, coul d not sue debtor ontheir joint and
several obligations). The actual know edge of debtor's bankruptcy
proceedi ng af forded Robert Mays an opportunity to establish the

nondi schargeability of the debt owed to him Hefailedtoact ina

I'n this regard, Mays appears to argue that the debt owed by
debtor to Robert and Betty Mays was "nonexi stent” until such tine as
Transanerica's suit, and the resulting third-party conplaint, were
filed.



timely manner, and as aresult, the debt, if any,®was di scharged in
debtor's chapter 7 proceeding.

Debt or has not sought sumary j udgnent with respect to Betty Mays
intheinstant adversary proceedi ng. Therefore, the Court reserves
ruling on the nmerits of the conplaint as to plaintiff Betty Mays.

Adversary No. 92-3079

Betty Mays has fil ed a conpl ai nt under section 523(a)(3), alleging
t hat because she did not have notice or know edge of debtor's
bankr upt cy case, the debt owed by debtor to her (for i ndemi ficati on)
i s nondi schargeabl e. Robert Mays, as attorney for hiswife, fileda
notion for sunmary judgnment, contendi ng t hat the debt owed Betty Mays
was not |isted by debtor in his schedul es, and cont endi ng further that
it is "an uncontroverted fact" that she did not have notice or
know edge of debtor's bankruptcy caseintineto file a conplaint
obj ecting to dischargeability. Debtor has filed across notion for
sunmary judgment. Debtor argues that a factual di spute existswth
regard to the question of whether Betty Mays had noti ce or know edge of
debtor's case, and argues further that evenif she did not have notice
or knowl edge, debtor is still entitled to summary judgnment.

Betty Mays submitted an affidavit with her conpl ai nt i n which she
states that she did not | earn of debtor's bankruptcy proceedi ng unti |
debt or noved to reopen his case in February 1992. She made t he sane

statenment i n a deposition on Decenber 21, 1992. Debtor di sputes her

8The third-party conplaint filed by the Mayses against debtor is
based on an inplied contract of indemity. The Court makes no
determ nation, at this time, as to whether that theory is legally
sound.



credibility, notinginparticular that (1) sheis marriedto attorney
Robert Mays, who fil ed debtor's chapter 13 case; and (2) Robert Mays
has represented hiswifeinmttersrelatedtothe state court suit
filed by Transanerica agai nst the Mayses since February 1991.
The Court finds that a genuineissue of fact existswithregardto
whet her Betty Mays had noti ce or know edge of debtor's bankruptcy case.
That i ssue cannot be resol ved wit hout the presentati on of further
evi dence, and wi t hout affordi ng the Court an opportunity to observe the
demeanor of the witnessesinorder toevaluatetheir credibility. See

Wight, MIller & Kane, Federal Practice and Procedure: Civil 2d § 2726

(questions of credibility may preclude the entry of summary j udgnent).
Therefore, summary judgment is inappropriate at this tine.?®
Debt or contends t hat even assum ng Betty Mays di d not have t he
requi red noti ce or know edge, summary j udgnment shoul d be enteredin his
favor. Debtor apparently believes that because he | ater anended hi s
schedules to include her as a creditor, the debt owed her is
di schargeabl e. That assunptionisincorrect. The creditor nmust still
be gi ven an opportunity to contest di schargeability under section

523(a)(3). See, e.qg., Inre Padilla, 84 B.R 194 (Bankr. D. Col o.

1987) .

°A finding that Betty Mays did not have notice or know edge of
debtor's bankruptcy case does not necessarily nean that the debt owed
to her is nondischargeable. "Section 523(a)(3)(B) does not create a
separate exception fromdi scharge nerely for the debtor's failure to
schedule a creditor. Instead, the creditor nust also have a cause of
action under 8§ 523(a)(2), (4), or (6). Mere allegations of a cause
of action are not sufficient." 1In re Lochrie, 78 B.R 257, 259
(Bankr. 9th Cir. 1987). See also In re Candelaria, 121 B.R 140, 144
(E.D.N. Y. 1990).




Accordi ngly, for the reasons set forth above, | T1S ORDEREDt hat
the noti on for summary j udgnment fil ed by debt or/ def endant i n adversary
nunmber 92-3036 i s GRANTED as t o Robert Mays. | T IS FURTHER ORDERED
that the noti on for summary judgnent filed by plaintiff and the cross

nmotion for sunmmary judgnent fil ed by debt or/ def endant i n adversary

nunber 92-3079 are DENI ED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: April 6., 1993
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